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- Febroary 4, 2003

Mz, Jan Frias - o
American. Arbitration Asso¢iation

. Northeast Case Management C.enter

950 Warten Avenue-

- Last Prondence Rhode Ialand 02914

Re: drmcl Fgﬂh LLCv 767 Mgnagcr, LIC

Dear Ms. Pﬂ'é:s:_ |

- ‘We write dgain to demand that, in accordance with the ‘teyms of the parties’ agrecrment

1o arbitrate and the -Association’s own rules, the Association promptly appoint a -
former United States Judge as'a substirate neutral arbitrator to replack Judge George

" C. Pratt, who was 1mpropcr] y chsqual)ﬁed nearly two mont.hs ag0.

It has now been one_month since the date by Wthh an Award should have been

. -vendered pursuant to the express terms of the LLC Agresment. Nonetheless, as o

. own rules end order the appointment of » substitute newtral arbitrator to replace Judge

result of the Association’s improper removal of Tudge Pratt and its failure to follow its

Pratt, no Award has-been, or can be, rendered, and Carmel continues to be exposed 10
the daily deterioration in valug of its substantial investment in the $1.2 billion GM
Duilding as a result of the very delays in rcbolvmg this dlspute, which the partics'
arbitration agreement was intended to ehmmatc

. In our January 22, 2003 letter, we demonstratcd that the AAA Rules and the LLC
- Agreement required the prompt appointment of 2 substitutc neutral arbitrator by the

Zn0

Associgtion. Briefly, Section 13.5(e) of the 1.L.C Agrecment requires the appointment
by the Association of e substitute nenrral arbitrator to replace Judge Pratt if the party-
appoinied arbitrators are unable to agree on & replacement. During the January 13,
2003 conference call, Arbitrator Lorber made clear that he would not agrea to appoint
a substitute third arbitrator because Respondents were unwilling to proceed before a
Panel which included a substimte arbitrater. Thus, it is incumbent upon the
Association, in accordance with the terms of the parties” arbitration agreement, o
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' appomt e subsututc neutral arbm'ator Evcn 1f the. I.U;‘ Agreement were sx!ent under.
the AAA Rules, the vacancy creared by the removal of Judge Pratt must be filled with.
. a substitute arbitrator, who together with the remaining Panel members are to cenclude
. the Arbitration and pursuant to°Rule R-21(c) “shall determine in [their] sole dxscrctlun

. whether it is niecesgary 10 repeat all or part, ot any pnor hcarmg.

Respondants” January 23, 2003 fetter moreaver pmvudes no- basis whatsoevar -for
- deviating from- the clear mandiite of the LLC Agroement and the AAA's Rules, and
* appointing a substitute neut.ral arbitrator to concludc thls matter wnh tha rcmammg :
. Panel mwnbcrs : :

' 'FITSI Rcspondents argument that - A,rbitrators Lorbcr and Fembcxg are neutral
- arbitrators defies reality and is-nothing more-than a ‘transparent anempt to' shochiomn -
this. arbifration-intd Rule 21(b) and prolong. indefinitely the resolution of the poriies’
dispute. Arbitrators Lorber and Feinberg are party-appointed arbitcators as a matter of
" “fact, by definition in Section 13:5 of the LLC Agreement, and irrespective of their .
" agreement to act as if they were neutrals for the sole purpose of bamng ex parte’

.-commumcauon:. w1th the paxucs ) . .

- Second, Respondcnts mtcrprctauow: of Rulc 33(&) t0- rcqum-. each. arbitrator 1o be -
. present for all of the bearings and the presentation of all evidence is incorrset and-
simply Lgno_res Rule 21{c), which is specifically addressed to: the appointment of a
. substinie arbitrator,” -Rule 21(c). unequivocally. states that “filn the event of the -
~appointment of a substitute arbitrator, the pancl of arbitrators. shall de.zermn: in s
. sale d:s¢reuon whethcr itis neccssary 10 rcpear. all or part of any prio heamgs

'Im:;d, Reapondents do not cven attempt to disnngmsh the clear case ]aw cited by
. Petitioner$ in-their January 23 2003 1cttc: and, mstead rcly upon four complctely

. mdpposite cases.
In Ciade Navcg ion ngﬂ, S. A. Y. Hggo Neu Q;u;g 359 F. Supp 893 (S.D NY.-

~ 1973); the court.ruled that it was unfair to.one of the parties to appoint-a substitute’
' 'pany -appointed arbh‘m.tar to fill a vacancy in the’ panel because, the neutral

. arbitrator and the femaining party-appuinted. arbitrator had had ‘numerous.

. . ocepsions. 1o work together over a span of months during the atbitration and had. _
developed: & relationship. that & new party-appomtecl arbitrator simply could not
duglicate tohis party's detriment. Here, in coritrast, the new neutral will have no -

- pre-existing prejudice Tor or-against either party-appointed arbitrator -and both

. party-appointed arbitrators-will have an cqual opportumty 10 present 1he:r vu-.ws of

- the!dispute to the hew, neunra.l abitrator. -

- MMMM; §77-F.24 66, 68 (24 Cir.

. 1992) and Conggo Shipping Co. v. Palm Shippipg Co., No. 86 Civ. 4550-CSH, .
1987 U.S. Dist. LEXTS 382 at *4 (S.D.N.Y. Jan. 23, 1987), are squally inzpposite.
In those cuses, the coarts did not even consider the AAA rules becanse the parties
were hol arbiirating. before the AAA.. Ratber. the. courts relied on the specific
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_ termas- (or lack theraui) of - the parucs -agreements and Secuon 5 of the F:deral-
. Arbitration Act, which petpits a district court to ﬁll an grhitrator vacancy where,
- the parties failed 1o provide for a method of substitution. Herc; becanse the partics
agreed to be bound by the AAA Rules and these tules specifically contemplate Lhe :
" -appointinent of substitute arbnramrs, the holdmgs in Mggne Products and Conoc
) arctrmlevant. L _

«. The holdjng. inB inv. -Line Softy ¢l 'Inr:., 232 A.D.Zd 336, 648 .

© N.Y.5.2d 602 (ist Dep’t 1996) is .inapplicable here because -that case dealt
expressly with.a pancl comprised solely of necutral arbiwators and Rule 21(b)

- therefore applied. As discussed above, the panel in this arbitration.is not a panel of
‘ncutgal arbitrators but of two party-appointed arbitratars and a neutral lormer
federal judge. As'such, Rule 21(x) and Rule 21, by then- express terms, requirc.
the appointment of a substitute ncutral arbnramr pursuant © Lhc terms of th.e Lic

C . Agreemcnt to ﬁmsh tfus Arb:tra&on ' -

‘ In sum, 'the LLC Agreement and, the AAA rules reqmm that the Association appomt a
. former fiederal judge as'a rep]acement ncutral arbitrator, and Petitioners hercby renew .
their demmand that the Association do so jmmediately insofar a8 Respondents’ party-
. appointsd: arbitrator has fefused to fulfill hig obligation to do'so. If the  Association
fuils 10 appoint a substitule arbitrator and thus. demmonstrates it ‘continuc inability
ctfectively to ‘resolve the -partics’ d.l,spute, ‘Petitoners will be compelled to takc
: 'appropxiate legal activn to enforce their contractual gnd smtutory rights to d.l'bl-tl'atloﬂ.
- in gecordance’ wrrh the, tcrms of the I..I..C Agrcamcnt. , : '

. Smcercly. )
7;--4

Denms Y. Block-

1 Rt aleo worth notiag that Cia de Navegacion Orsil, Marine Produets mnd Coagco vere .

decided during and prior 1o 1992. - As of 1992, the AAA Rules did not contain Rule21{c}ora -

* compasable provision- regarding .the procedure for, proceading with) a substitut.e arbitrator, -
- Thus, 1 the extent any of those'decisions can'be read to require new hearings in the event a
“substtnte arbitrator is appointed, they are put-dated and itrelevant because they were rendered

before e Association expressly addressed the issue by providing explicitly that the substitute -

" neutral arbitratar, together with the remaining panel members, would continue the existing
+ arbitrafion and decide for thernselves what, if any, parts of the proceediogs 1o repear, rathey
than relying en r.hc cxxsu.ng record. See, €4 Comm.»:rcxal Artutmuon Rulss, effective Mav 1,

‘1992,
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William K. Slate, I
" Florence M. Peterson
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February 7, 2003

Ms, Yan Frias

American Arbitration Association
Northeast Cose Management Center
950 Warren Avenue

Eagt Providence, Rhode Island 02914

Re:  Canmel Fifth, LLC v. 767 Manager, L1.C
Dear Ms. Frias:

We write in response to Respondents’ Febroary 5. 2003 letter, which once again: (i)
oukrageously distorts the record in this matter, the terms of the LLC Agresment, and
the Association’s rules; (ii) repears Respondents’ unnecessary, and unsupported ad
haminem attacks upon Petitioners, their counse] and witnesses, and the membere of the
Panel, and (iii) once again improperly threatens the Association with Jitigation in an
effort to coerce the Association into coptintied inaction. .

Fural, Respondents falsely claim that the Association has issned “four orderz and
directives . . , upholding the applicability of R-21(b)" and “determining that R-33(a}
bars the appointment of & third arbitrator who did not hear all of the evidence.”
(emphasis in original). To¢ the contrary, the Association hag never addressed the
application of Rule 21(a) and (c) to this arbitration nor has it mads an explicit
determination regarding the appointment of a substitwie arbjtrator. Moreover, the
Association itself has made clear that Respondents’ misinterpretation of Rule R-33(a)
is inconsistent with the express tcoms of Rule 21, which require the appointment of a
substitute arbitrator to fill the vacancy created by the Association's improper removal
of Tudge Pratt, and lcaves to the Pane) members, including the new neutra! arbitrator,
the determination of what, if any, portion of the hearings to repeat.

Second. Respondents grossly distort the terms of the LLC Agreement. Respondents
¢laim that Section 13.5 of the LLC Agreement “deals solely with the commencement
of an arbitration proceeding™ and that “the LLC Agreement only mandates that the
Arbitration be ‘commenced’ before three arbitrators.” (emphasis added by
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Respondents), Section 13.5, however, deals with arbitration of disputes ansing out of
the LLC Agreement, including not only the commencement and selection of
arbitrators, bur also the expedited schedule for hearings, the issuemce of awards, and
the parties obligation (which Respondents’ have consistendly ignored) to use their best
effdrts “to cxpedite the atbitration proceedings.™ Section 13.5 plainly requires that the
Arbitrauon not only be “commenced” but heard and concluded before three

arbirators. Section 13.5(e), moreover, &xpressly states that  {f])f the two original

party-appointed arbitrators shall in amy case fail to choose a third arbitrator . - . then,
upen application of any party to the dispute” the Association shall make the selection
in pccordance with the terms of Rule R-13, Thus, the LLC Agrcement specifically
pravides for selection of 2 neotral arbitrator “in any case”™ whers, as here, one of the
pafties or their arbitrator seeks to delay msolution by refusing to cooperate in the
appointient of a neutral arbitrator.

Third, Respondents do not, and cannot deny that the inapposite case-law cited in their
January 23, 2003 letter provides absolutely no Iegal basis for refusing ta appoint &
substinire neutral arbitrator to conclude the Arbitration, and their February 5 lettn
adds nothing new, Respondents still cite no authority which wonld permit the
Assaciation to ignore its obligation to appoint a substitute neutral arbitrator here, and
Respondents’ cominued wliance upon the “overriding concepts™ (but not the facts or
halding) of the court’s decision in Cig de ]Navggacmn Omsil, S.A. v. Hugo Neu Corp.,
339 F. Supp. 898 (SD.N.Y. 1573), remains entirely misplaced. As Respondents are
forced to concede, the court, there, beld only that requiring the appointwent of a
substitute pgrev-appojated arbitrator would be unfairly prejudicia) where the nevtral
agbitrator and the remaining party-appointed arbitrator had served together through
months of hearing and had established s rapport and working relationship which a
newly appointed party-arbitrator could not hope. to replicate. No such danger exists
here, insofar as the substitute neutral arbitrator wouold have no pre-existing relationship
with sither party's arbitrator.

Finally, Respondents’ repetiion of their baseless accusations against Asbitrator
Beinberg (which were already rejected by the Association and the Panel) should be
ignored, Contrary to Respondents’ overheated rhetoric, their challenge to Arbitratar
Feinberg was rejectad because it was baseless — not becense he “was determined to be
a neutral.” Indeed, neither the Association nor the Panel ever found that Asbitrator
Feinberg offered or thut Judge Pramt accepted a “gramity/bribe” when Arbitrator
Feinberg asked Judge Pratt to act as a pro bono hearing officer in connection with the
¢claims of the victims of the Septemaber 11, 2001 terrorist attacks. Indged, as Judge
Pratt made clear on the record, Arbitrator Peinberg’s alleged bribe would cost him
$500 per hour in lost income for every hour he performed this public service.
Moreover, Respondents’ renewed demand that Arbitrator Feinberg be removed is
contrary to Rule 12 of the Commercial Rules, which expressly provides that “[u)nless
the parties agree otherwise, an arbimrator sglected unilaterally by one party is a paty-
appointed arbitrator and is not subject to disqualification pursuant to Section R-19."
Accordingly, as a party-appointed arbitrator, Arbitrator Feinberg is not subject to
disqualification by the Association under Rule 19.
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The Association, therefore, must promptly appoint a substitaté neuirz] arbitrator, as
xequi:red by the parties® agreement and the Commercial Rules. The Association’s
acquisscence in Respondents’ efforts to delay and make a mockery of the arbitration
precess continue to cause imuparable harm to Carmel, as the value of its substamtial
investment in the $1.2 billion GM Building is exposed to ongoing deterioration as a
result of the very delays in resolving this dispute, which the parties® arbicration
agreement was intended ta eliminate, As we stated in our letter of Febroary 4, 2002, if
the Association fails to appoint a4 substitute arbitrator, Petitioners will have no choice
but 1o take appropriate legal action to enforce their contractual and stamtory zights 1o
arbitration in accordance with the terms of the LLC Agresment.

Singerely,

‘;f Blm:

cc: T ay Goldberg ‘ -
Y. David Scharf
William K. Slate, I
Florence M. Peterson
Howard Lorber
Kenneth Feinberg
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Te: 282 504-65000
" Fam 212 504-6666
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Drirert Dink (212) 5045555
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March 6, 2003

V1A FACSIMILE AND FEDERAL EXPRESS

Ms. Jan Frias

American Arbitration Association
Northeast Case Management Center
950 Watren Avenus

East Providence, Rhode Island 02914

Re:  Carmmel Fifih, LLC v. 767 Manager, L1.C
13 115 0082902

Dear Ms. Frias:

We write in response to yaur Jetzer, dated Februsry 18, 2003, sliminating the Febiuary
18, 2003 deadlinc for Respondents to pame 2 substitute psaty-appointed arbitrator
replace Mr, Howard Losber, who resigned as 3 member of the Panel ot February 5,
2003 as part of Respondents’ ongoing eferts to indefinitely dslay resolution of this
arbitration procesding. VYonr decision, made without any spparent impwr or
commumcation from or with the parties ar at least Claimants, and without any
explanation, practically guarantess thet Respondents will eontinue fo have the only
thing they have ever sought in this Arbitration ~ epdless and ipdefinite delay and no
resolution of this action,

As you are aware, this arbitration was commenced neatly ope year ago on March 26,
2002, pursuant to an arbitration clause which mandated that all procesdings would be
completed, and an award jssued within 120 days thereof As 3 result of the
Associaton’s apparent unwillingness, inability or same other inexplicable fajlure or
tefusal to control the endless sweam of delaying tactics employed by Respondents,
there is mow no chance that an award will issus prior to even the first anniversary of
that filing. This arbitration mvolves g dispute between Claimant and Respondents,
inter alia, over ownership and control of the $1.2 billion GM Building, Claimants
have invested more than twenty tmes as much as Respondens in this venture, and
rightfully should own and control the GM Ruillding today, Nevertheless, Respondents
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have defiantly refused to transfer control of the manapement and operation of the GM
Building, From the start, Respondents have had absolutely no interest in resolving
this dispute, the outoome of which would inevitably be their Joss of control of the
building. The value of the GM Building, of which Claimant essentially own all of the
equity may be entirely wiped out or dramatically diminished as a result of the failure
of the Assaciation to prevent Respondsnts from contimuing to delay resolution of this
Arbitration prevents the refinancing of the $700 million mortgage on the GM Building
prior to its July 31, 2003 expiration.

This Arbitration has, from the outset been beset by Respopdents® repeated efforts to
delay its conclusion through tactical gamesmanship calenlated to proleng the hearing
process, inclnding a serjes of unwarramed attacks on the members of the Panel.
Respondents’ improper tactics delayed the completion of the axbirration hearing, and
as a result, the date by which the Panel was required w render an award until January
2, 2003 ~ more than 160 days later than was mandated by the partjes’ agreememnt.
Responilents’ unwarragted and uiterly unsubstantiated attacks upon the neutra]
arbitrater, Judge George C. Pratt (which we have since leamed were suspiciousty
coordinated with a similar attack by Respondents® paxty-appointed arbitrator that was - %
not disclosed o Claimants or the other arbitrators) resulted in the Associztion’s
improper disgualification of Jadge Pratt on December 13, 2002, after the conclusion of
the hearings and on the eve of the Papel’s decision, ndefinitely delayipg an award
beyond cven that date, The Association’s unexplaimed aod utterly unsupported
decision, in violation of its own rules and under suspicions circumstances, o acceds to
Respondents® demand that Judge Pratt — a formsr Second Circuit Judge — be
disqualified raises serious questions conceming the neutrality of the Association and
its staff, as well as their ability to maintain control of the Arbiation proceedings in
this action.

Since that time, under the wnrelenting assauit and repeated threats of Respondents, the
Association has remuined completely paralyzed and has failed to fulfill jts obljgation,
pursuant te its own Rules to appoint a substitute neutral arbitrator, attempting to
schedule sonference eall after conference call (made more difficult by Respondents’
apparent unwillingness to make time in their schedules), and outrageously suggesting,
that, after bhaving spemr many momths, and hundreds of thousands of dollars to
complete the hearings in thic marer, “the parties consider mediation at this juncumre.”

Now, having finally directed on February 10, 2003, that Respondents’ quickly replacs
their . party-appointed arbitrator, whe tacticnlly apd strategieally resigned in
furtherance of Respondents’ cfforts to delzy this arbitration and freeze the Association
staff into continued inaction, and baving finally agreed to fulfill the Association’s
obligation 1o appoist a substitutc neurral arbitrater, you have, mexplicably, eliminated
any deadlines, mlang no action whazsoever in this matter and once again asking the
parties to schedule a conference call on some unspecified future date to ~discuss the
next administrative step” in this marter, This is wnacceprable. A confersnce call
“discinss the pext administestive step™ is entirely unnecessary. Those steps wers
clearly [aid our in the Association’s belared directive of February 10, 2003. To maks
marmers worse, i the 25 days since your inexplicable decision, no effort bas even been
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made to sphedule this utterly unnccessary conference ¢all, allowing yet dnother month
to lapse with no prospect of bringing this action to its long-overdie complerion.

Your sudden eliminaton, again without pny explamarion, of the deadlines the
Association oftly recently imposed upon Respondents was not preceded by any request
(at least of which Claimant has ever been made aware) by Respondents or anyone slse,
and is not susceptible to any ratiomal explanation or morivation. Plainly, the
Association is for some ason unwilling, unable or otherwise incapable of bringing an
end to Respondents’ efforts w0 indefinitely delay completion of this Asbitration.
Inderd, the Association's actons have facilirared Respondents’ strategy of endless
delay.

The Association’s handling of this matier and active faciliiation of Respendents’
delaying tactics have left Claimants with no other choice than to have the Federal
Bankruptey cowrt which is presiding over the bankrupicy of Claimant Conseco, Inc.
provide & long-overdue resolution of this dispute. Absent such prompt resolution. the

-equity in the GM Building, which belongs entirely to Claimants, will be significanty -

diminished in value because the Association could not, or worse would not, prevent
Respondents from making a mockery of the arbitration process. Enclosed are copies
of the Adversary Complaint and Counterclaims and Motions filed in the Conseco, Inc.
bankruptey procesdings in the United States Bankrupicy Court fer the Northem
District .of Nlinois. Subject to the ruling of the Bankmiptcy Court, this concludes
proceedings before the Association. In Ughr of the significant injury to Claiments
during the time the Associarion has permitted Respondents to hinder and delay
resolution of this dispute, we must request that all Asseciation staff members and
arbitrators in this amer be mstucted o rewzin and not destroy amy documents,
including notes, memoranda, phone messages, emails or other comrespondence relating
o this arbitration until further notice. :

Sincerely,

06’-(

cec, William K. Slate, II
Florence Peierson, Esq,
Jay Goldberg, Esq. (w/o encl.)
Y. David Scharf, Esg. (w/o encl.)
'Kenneth Feinberg, Bsq. (W/o encl.)

DenmisiJ.




